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The trustee has filed three adversary proceedi ngs consol i dat ed
here for purposes of opinion, to recover insurance and securities
conm ssi ons which she contends are property of the estate under the
provi sions of contracts existing between the debtor and the defendant
conpanies at the tinme of the debtor's bankruptcy filing. Debtor J.
LI oyd Tomer was, and continues to be, an agent selling policies of
i nsurance and securities on behalf of the defendant conpanies.

The debtor's contracts entitled himto receive comm ssions

fromhis own sales of insurance and securities as well as a



percent age, known as "override comm ssions,"” from sal es of other
agents recruited and supervised by him Conversely, the debtor was
liable for any deficiencies resulting to the conpanies fromthe
actions of these "downline agents.,'

The vast mpjority of the activity of the debtor and his sales
hi erarchy came fromthe sale of insurance products of defendant
Massachusetts Indemity and Life Insurance Conpany ("MLICO").! The
M LI CO products were one-year termpolicies for life, health, and
acci dent insurance, normally with nonthly prem um paynents.

Comm ssions fromthe sale of these insurance policies were paid to

t he debtor and his sales hierarchy pursuant to a system of advances
and chargebacks. Under this system M LICO would advance a 75%

conm ssi on upon an agent's subm ssion of a policy, an anmount equal to
conm ssions on the policy's first nine nonths prem um paynents. The
payment of this advance conmmi ssion constituted a "l oan" under the
terns of the agent's contracts. Thereafter, as the insured paid

prem uns on the policy, the comm ssions earned by virtue of the
prem um paynents were applied by the conpany to repay the |oan.?

However, if sufficient prem ums were not paid on the policy to offset

1On June 19, 1989, shortly before the debtor's bankruptcy filing
on July 7, 1989, defendant Mapl el eaf |nsurance Services, L. P.
("Mapleleaf, L.P."), formerly Mapl el eaf |Insurance Services, Inc., was
substituted as the servicer for MLICO policies and succeeded to the
rights and liabilities of MLICO under the debtor's contracts. The
Court's references to MLICO therefore, will include Mpleleaf,
L.P., to the extent the relevant tinme period is after June 19, 1989.

~2The repayment of advance conmi ssions out of subsequently earned
commi ssions is referred to as "advance recovery."



the loan--as in the case of a | apsed policy or a policy on which the
applicati on was not approved, the unpaid amunt or "chargeback"” was
repaid by the application of comm ssions otherw se payable to the
agent on the subm ssion of other policies.

An agent's liability for unpaid advances was shared by agents
above himin the sales hierarchy. Thus, in the event of term nation
of an agent in the debtor's downline hierarchy, that agent's
out st andi ng debit balance would "roll up" to the next upline agent in
the debtor's hierarchy, and so forth, until it eventually rolled up
to the debtor hinmself, who was |iable as a guarantor to repay the
shortfall. Under the debtor's contracts with MLICO the conpany was
entitled to offset the anount of this liability against comm ssions
ot herwi se payable to the debtor. The conpany could satisfy the
debtor's obligation by reducing advances on policies submtted by the
debt or and his downline hierarchy or by applying the amunt of this
i ndebt edness agai nst conm ssi ons earned on such policies. |Included
in the |latter category were "first-year deferred conmm ssions" --
conm ssi ons payable on prem uns for nonths ten through twelve of the
termpolicies, as well as "renewal conm ssions" --conmi ssions on
policies renewed beyond the one year termperiod. |In addition, the
contracts provided that the debtor's liability could be satisfied by
of fsetting any anmounts owing to the debtor fromrelated entities

entitled to indemification under the agreenents.?3

3Under the M LICO agreenents, all of the named conpany
def endants, including those with no direct contractual relationship
with the debtor (e.qg., The A. L. WIlians Corporation and Mapl el eaf
| nsurance Services, Inc.) were to be indemified against any | oss
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The debt or began sel ling i nsurance and securities products in 1981
as an agent for A. L. WIIliams and Associ ates, I nc. ("Associates").*
Associ ates was t he general agent for MLICOwi th the right to sell
M LI CO products. Pursuant to agreenments with both conpani es, the
debt or sol d M LI COi nsurance products as an i ndependent contractor of
Associ ates and MLICO. The debtor |ikew se sold securities or
i nvest nent products pursuant to an agreenent with First Anerican
Nati onal Securities, Inc. ("FANS'). FANS, unlike MLICO did not pay
advance comm ssi ons on the sal e of securities. However, the debtor had
“roll up" Iiability, as under the M LI COagreenents, for anounts owed
t o FANS by t he debt or' s downl i ne agents. In addition, comm ssions
payabl e t o t he debt or by FANS coul d be of fset to satisfy the debtor's
liability to other related entities, including MLICO

In 1982, the debtor advanced to the status of Regional
Vi cePresident ("RVP") with Associ ates. As an RVP, t he debt or becane a
full-time representative of the conpany, withtheresponsibilityto
recruit and train new agents. The debtor's RVP agreenment with
Associ at es provi ded for the paynent of override conm ssions fromsal es
of his downline agents and set forth the debtor's corresponding

liability for | osses caused by t hese agents. The debt or execut ed new

suffered as a result of the actions of the debtor or his downline
agents.

4'n Novenmber 1989, ALW Marketing Corporation ("ALW) becane the
owner of the contractual rights to the AL L. WIllians sales force.
The general agency agreenment between M LICO and Associ ates was
amended accordi ngly, and no pertinent change was nmade concerning the
parties' rights and liabilities for payment of comm ssions. The
Court's references to Associates, therefore, will include ALWto the
extent the relevant tinme period is after Novenmber 1989.
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and super sedi ng RVP agreenents i n 1985 and 1986. In 1985, the debtor
attained the further status of Senior Vice-President ("SVP"). The
debtor’' s rights under t he SVP agreenent were cunul ati ve to t hose under
hi s RVP agreenent, and certai n provi sions of the RVP agreenent were
i ncorporated by reference in the SVP agreenent.?®

As RVP and SVP, t he debt or devel oped a substanti al sal es hi erarchy
wi t h downl i ne agents rangi ng fromregul ar agents to ot her RVP' s and
SVP's. % These | atter agents had downl i ne hi erarchi es of their own,
whi ch were i ncl uded as part of the debtor's | arger sal es hierarchy.
One i ndi vidual recruited by the debtor, Leroy Love, was an RVYPwi th
several agentsinhis sales hierarchy. In March 1989, policies witten
by Leroy Love and hi s agents | apsed, and both Love and t he i ndi vi dual s
i n his downline hierarchy were term nated as agents for Associ at es,
M LI GO and FANS.” The | apse of the policies witten by Love and hi s

agents resultedinasubstantial roll-upliability for the debtor,

5I'n November 1987, the debtor was pronoted to the position of
Nati onal Sales Director ("NSD') with Associ ates and becane entitled
to the paynment of certain bonuses. These bonus paynments are not a
subj ect of the trustee's conplaints.

The parties' estimates concerning the nunber of agents in the
debtor's downline hierarchy--from whose sales the debtor receives
override conmm ssions--range from 2,000 agents to 3,500 and possibly
in excess of 4,800.

‘Love and his downline agents apparently wote policies on
i ndi vidual s who did not exist and received advance conm sSsi ons on
t hese policies upon subm ssion of the policy applications. Wen the
fictitious policyholders failed to pay their nonthly prem uns, the
artifice was discovered. MLICO term nated the agents responsible
for the sham policies and sought to recover the advance conm ssions
it had been duped into paying.



whi ch precipitated the debtor's bankruptcy filing in July 1989.

In his Chapter 7 bankruptcy petition filed July 7, 1989, the
debt or stated that he had an approximateroll-up liability of $422, 000
owi ng t o Associ ates. The debtor further indicatedthat $121, 784. 63 had
been set off by Associ ates prepetition fromconm ssions ot herw se
payabl e to the debtor. The debtor did not |ist Associates, M LICO nor
any of the ot her def endant conpani es entitled to indemification as
creditors on hi s bankruptcy schedul es, and none of these parties has
filed a claimagainst the debtor's bankruptcy estate.?

On March 1, 1990, the trustee filed the three adversary
proceedi ngs here at issue. In No. 90-0043, the trustee seeks the
t ur nover of conmi ssions that were wi t hhel d by t he conpany def endant s°
postpetition but that were attributable toinsurance policieswitten
prior tothe debtor's bankruptcy filing. The trustee asserts that
t hese comm ssi ons, whi ch becane "earned" upon t he paynment of prem uns
by t he i nsureds postpetition, were wongfully set off by t he def endants
to satisfy prepetition obligations of the debtor. Specifically, the
trustee seeks the return of first year deferred comm ssi ons and r enewal

commi ssi ons whi ch she cont ends were "vested" i nthe debtor under the

8The debtor's roll-up liability was set forth in the "Statenment
of Financial Affairs" portion of his bankruptcy petition. The
debtor's schedules refer to this roll-up liability in Schedul e B-3,
which lists as "Property not otherw se schedul ed" the debtor's
"contingent interest in deferred conm ssions fromA. L. WIIians,
subject to right of setoff in favor of A L. WIIians.

The "company" defendants include MLICO Associates, FANS, and
the indemmified parties AL L. WIlianms Corporation and Mpl el eaf
| nsurance Services, Inc.



terms of his RVP agreenment, as well as conm ssions payable on
prepetition policiesthat were w thhel d as advance recoveries inthe
ni ne nont hs foll ow ng bankruptcy.

In aclosely related action, No. 90-0045, the trustee seeks a
determ nation that conm ssions attri butable to policy applications
subm tted prepetitionthat becane earned by t he paynent of prem uns
postpetition are property of the debtor's estate. The trustee's
conpl ai nt for decl aratory judgment joins the debtor as well as the
i nsurance conpani es as defendants. While the setoff conplaint
addr esses noni es pai d or used to i ndemni fy t he conpany def endants, t he
decl arat ory j udgnent action incl udes noni es, if any, that woul d be paid
to the debtor postpetitionas aresult of prepetition subm ssions. The
trustee contends, asinthe setoff action, that first-year deferred
conm ssi ons and renewal comm ssions on prepetition policies were
"vested" in the debtor at the tinme of his bankruptcy filing and,
therefore, constitute property of the estate.

I nthe third adversary proceedi ng, No. 90-0044, the trustee seeks
to recover as preferential transfers those comm ssions that were
payabl e t o t he debtor during the 90 days prior to filing but that were
appl i ed by t he conpany defendants as i ndemni fication for | oans or
| osses caused by t he debt or or his downline hierarchy. The trustee
asserts that the defendants were requiredto perfect their interest in
t he debt or' s comm ssi ons under t he Uni f ormComerci al Code ("UCC') and
that, having failedto do so, the defendants recei ved a preference as
unsecured creditors when they offset the debtor's conm ssionsinthis

90 day period. Thetrustee's preference actionis directed toward both
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advance conm ssi ons (payabl e to t he debt or upon subm ssi on of a policy
appl i cation by t he debt or or his agents) and ear ned conm ssi ons (first
year deferred and renewal commi ssions) that were retained by the
conpanies to reinmburse them for the debtor's advance recovery,
chargeback, or roll-up liability.

Inresponsetothetrustee' s conplaints, boththe debtor and the
conpany def endants assert that the debtor's contracts with M LI COand
Associ at es are executory contracts whi ch have been rejected by t he
trustee's failure to assunme under 11 U. S.C. 8365(d) (1) and that,
accordingly, the trustee has forfeited any right to recover the
debtor's comm ssions that becane payabl e under these contracts.
Assunmi ng, arguendo, that the trustee has not forfeited her right to
recover conmm ssi ons under the contracts, the conpany def endants cont end
that thetrusteeisentitledonlytonet-comi ssions, if any, that
remain after the debtor's liabilities to the conpani es have been
sati sfied, because the debtor's right to conm ssions under the
contracts is conditionedonfirst satisfyingall obligationstothe
conpany defendants.® Wthregardtothe preference conplaint, the
conpany def endants mai ntainthat their contractual right to offset
conm ssions otherwise owing to the debtor is not dependent on
perfection under Article 9 of the UCC

The debt or argues simlarly that he has no right to comm ssions

%l'n their responsive pleadings, the conpany defendants
additionally assert the affirmati ve defenses of setoff and
recoupnent. The Court will refer to these theories, where relevant,
inits discussion of the conditional paynent nature of the debtor's
contracts.



until the conpany def endants are sati sfied but asserts that, oncethis
is done, his right to any remai ni ng conm ssions from prepetition
policiesis superior tothat of the trustee because these comm ssi ons
ar e dependent on postpetition services and are, therefore, excl uded
fromproperty of the estate under 11 U. S. C. 8541(a)(6). Because of the
contractual requirenents of continuing service to policyhol ders and t he
conpani es' right totermnate under the contracts, the debtor nmaintains
t hat any comm ssions on prepetition policies which becone payabl e
follow ng satisfactionof hisliabilities tothe conpany def endants
bel ong to hi mrather thantothe trustee. The debtor further denies
that thetrusteeis entitledto comm ssions characterized as "vested"
under the RVP and SVP contracts, arguing that "vesting"” is a defined
contract termthat is limted by the | anguage of these agreenents.
Bot h t he conpany defendants and the debtor filed notions for

sunmary judgment onthetrustee' s conplaints, andthetrusteefileda
cross notion for summary judgnment on t he decl arat ory j udgnent conpl ai nt
(adversary No. 90-0045). At hearing onthe summary judgrment noti ons,
the parti es agreed that noissue of fact remained astoliabilityin
any of the three adversary proceedi ngs. The parties presented ar gunment
concerning t he defendants' liability for paynent of conm ssionstothe
trustee, | eaving the issue of cal cul ati on of damages, if any, for later
determ nati on.

| . Contract Provisions

At thetinme of the debtor's bankruptcy filingin July 1989, seven
separate agreements were in effect between the parties: (1)

Massachusetts | ndemmity and Li fe | nsurance Conpany Agent Agreenent,
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execut ed May 30, 1989 ("M LI COAgreenent”); (2) Mapl el eaf I nsurance
Servi ces, I nc. Conm ssion Agreenent, executed May 30, 1989 (" Mapl el eaf
Agreement"); (3) "My Agreenent with A. L. WIIlianms & Associ at es,
I nc.," executed May 30, 1989 ("Trademark Agreement”); (4) First
American National Securities, Inc. Registered Representative's
Agreenent, executed July 7, 1986 ("FANS Agreenent”); (5) A L. WIllians
and Associ ates, I nc. Agreenent for I ndependent Busi ness of Regi onal
Vi ce Presi dent, executed July 17, 1986 ("RVP Agreenent”) ; (6) A. L.
W I liams and Associ ates, Inc. Senior Vice-President Agreenent,
execut ed Cct ober 2, 1985 ("SVP Agreenent”); and (7) A L. WIIlians and
Associ ates, I nc. Agreenent for | ndependent Busi ness of National Sal es
Di rector, executed November 10, 1987 ("NSD Agreenent").

A. Vesting of Conm ssi ons

Section 7 of the debtor's RVP Agreenent, governi ng t he vesti ng of

conm ssions, provided in relevant part:

7. Comm ssi ons and Vesting

A. RVP acknow edges that [Associates] is a
general agent for MLICO. . . . RVP acknow edges
that all comm ssions, including advanced or
earned, first-year deferred or renewal, wll be
paid, if at all to RVP and RVP' s Sal es H erar chy

directly by MLICO. . . . These conm ssions are
not payabl e and wi | | not be pai d by [ Associ at es].
| f for any reason what soever MLICO. . . should

fail to pay conm ssions to RVP or RVP's Sal es
Hi erarchy, andif such failure to pay shall not
be at the request of [Associates], then RVP
agrees to |l ook solely to [MLICQO for such
payment and not to [Associ ates].

B. . . . Nothing statedinthis Agreenent, nor
any act or oni ssion of [ Associ ates] shal |l make
[ Associ ates] liableto RV/P for any conm ssion, it
bei ng the obligation solely of MLICO. . . to

10



pay comm ssions to RVP pursuant to RVP' s contract
with MLICO.

C. To the extent that MLICO. . . follows
[ Associ ates']. request to pay RVPin accordance
with this subsection 7C, RVP i s hereby vested as
to first-year deferred and renewal comm ssionsto
which RVPis otherwi se entitled, subject tothe
foll owi ng provisions:

(1) Vesting shall nmean that RVPis entitled,
notw t hstandi ng term nati on of this Agreenent, to
receive first-year deferred and renewal
conmi ssi ons t hat becone earned on Life I nsurance
applications submtted by RVP or RVP's Sal es
Hi erarchy prior to such term nation.

(2) Notwi thstanding vesting, if there is a
viol ation by RVP of [sections of this agreenent
rel ating t o nonconpet e covenants, excl usi ve use
of tradenane, i ndemi fication, and proprietary
rights] or if thereis an act or om ssion by RVP
that (i) causes financial loss, liability or
exposureto A L. WIlians, [Associates], MLICO
FANS, (or their agents, representatives, or
pol i cyhol ders), or (ii) causes. . . harmto the
reputation and good name of A. L. WIIians,
[ Associ ates], M LICO or FANS (such viol ati ons,
acts or om ssions being collectively and
individually referred to as "D vesting Event")

t hen RVP shal | be di vest ed upon t he occurrence of
a Divesting Event.

(3) Athoughat thetinme of termnation, RVP may
be vest ed because of t he absence of a Di vesti ng
Event, thereafter, upon the occurrence of a

Di vesting Event, RVP shall no |onger be vested.

(Enphasi s added.) !

NSometime after Novenber 1, 1989, follow ng the

bankruptcy filing, the debtor executed a new RVP Agreenment which
superseded prior agreenments. This RVP Agreenent added a new part

debtor's

to subsection 7(C): "RVP is responsible for all Debit Bal ance
anmounts of Agents in RVP's Sales Hi erarchy with respect to insurance

and ot her

busi ness submtted prior to the term nation

of this

Agreenment and RVP's vested conmi ssions are subject to periodic
reduction to the extent of any such Debit Bal ance."

added.)

11
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Section 10 of the RVP Agreenment provided further with regard

to the paynent of vested comm ssions:

10. Death of RVP

Upon the death of RVP (1) any renewal or
first year deferred comm ssions and overridesto
which RVPis, at thetine of his death, vested
pursuant to section 7, shall be the property of
RVP' s Estate, (2) other than vested comm ssi ons,
no conm ssions shall be paidRVP' s Estate . .

(Enphasi s added.)

The debtor's SVP Agreenent referred back to the vesting
provi si ons of t he RVP Agreenment and cont ai ned no addi ti onal rights
regardi ng vesting. > The debtor's agreenents with M LI COand Mapl el eaf
di d not provide for vesting of conm ssions but stated, in a preanble
signed by the debtor:

22. | understand that if my MLICO Agent
Agreenent istermnated, | amnot entitledto any
further comm ssions, by ne or ot her agents inny
sal es hi erarchy, even on polici es whi ch were sol d
while | was an agent, unless, and only to the

extent that MLICO follows a request from
[ Associ at es] to vest certain of ny commi Ssi ons.

(Enphasi s added.)

The ALW Agreenent simlarly indicated that the vesting of

12Section 7 of the SVP Agreenent, entitled "Vesting," provided:
"Pursuant to subsection 9(C) of SVP's RVP Agreenent, SVP is vested as
to first-year and renewal conm ssions to which SVP is otherw se
entitled." (Enphasis added.) Subsection 9(C) of the RVP Agreenent
in effect in 1985 when the SVP Agreenent was executed is
substantially simlar to subsection 7(C) of the 1986 RVP Agreenent
guot ed above.
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conm ssions, if any, was governed by the debtor's RVP Agreenent:

15. No vesting

Agent's entitlement to any i nsurance conm Ssi ons
i s established by the M LI COAgent Agreenent and
t he Mapl el eaf Comm ssi on Agreenent. Agent i s not
vested as to any comm ssions and if this
Agreenment is term nated, Agent has no further

ri ght toreceive any conm ssions. Agent may, but
has no right to be, granted certain vesting

privil eges under certain higher | evel contracts

(Enphasi s added.)

B.

Conpani es' Right to Wthhold Commi ssi ons

The M LI COand Mapl el eaf Agreenents set forth the debtor's

entitlenent to advance, earned, and overri de comm ssi ons and provi ded

for the wi thhol di ng of comm ssions to satisfytheagent'sliabilities

t o t he conpani es.

Par agr aph 4 of the agreenents, entitl ed " Conmm ssion

Advance and Char geback System ™ described the parties' rights regarding

payment and recovery of advance conm ssions:

Mapl el eaf or [MLICQO, as the case may be, wi ||
| oan t 0 Agent an advance agai nst Agent's
conm ssions (the "Advance Commi ssion"). The
Advance Conm ssion is a loan to Agent. The
out st andi ng bal ance of such |oan shall be
referredtoas a "Debit Balance,” . . . and (1)
|l ong as the Advance Comm ssion is not
recl assified as a Chargeback . . ., such Debit
Bal ance will be repaid only fromconm ssi ons
earnedrelatingtothe policyinrespect of which
such Advance Comm ssion was paid . .

as

M LI CO Agreenent, 1

4(A) . 13

13The M LI CO and Mapl el eaf Agreenments contained identical
| anguage except for
appropriate in the respective agreenents.

the substitution of each conpany's nane as
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Par agraph 4(B) of the agreenents specified that

advance

comm ssi ons paidto an agent but not fully earned by t he paynent of

premuns frominsureds (referred to as "chargebacks") could be

recover ed:

1. By reduci ng any Advance Comm ssi on (whi ch
m ght ot herw se be paid as contenplated by this
paragraph 4) . . . and applying the anmount of
such reduction to t he paynent of Agent's [Debit
Bal ance t o ext ent of hi s out standi ng char geback
liability];

(2) By applying Agent's earned comm ssi ons due
from Mapl el eaf or (MLICO; and

(3) By applying to the bal ance thereof all
anounts owi ng to Agent from(M LI CQ, Mapl el eaf,
The A.L. WIlianms Corporation or any of their
affiliates [or other parties entitled to
i ndemmi fi cati on under the Agreenent, referredto
coll ectively as "Obligees"].

M LI CO Agreenent, T 4(B). Paragraph 4(H) concl uded:

(Enphasi s

H. Agent understands and agrees that any
comm ssi ons or ot her anpunts payabl e t o Agent
from[MLICO, Mpleleaf, The A L. WIlians
Cor poration or any of their affiliates . .
under this Agreenment . . . or otherw se (and t he
paynment thereof to Agent) shall, at the direction
of (M LICO or Mapl el eaf, be subject to, andif
required t hereunder be reduced i n accordance
with, the Commi ssion Advance and Chargeback
System described in this paragraph 4.

added.)

The "rol | -up" provisionsinboththe M LI COAgreenent (paragraph

9) and t he Mapl el eaf Agreenent (paragraph 7) |i kew se all owed for

reducti on of earned conmi ssions to satisfy the agent's outstanding

liabilities.

term"Field Manager" for RVP, provided:

14
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A. | f any agent, manager, field nmanager or
ot her menber of the sal es hi erarchy upon whose
sal es Fi el d Manager recei ves or ever has recei ved
conmm ssi ons (" Subordi nate Agent") is term nated
by or term nates his representation of [MLICQ
with any Debit Bal ance owed to [MLICQO] or
Mapl el eaf, such Subordi nat e Agent' s Ter m nat ed
Agent's Balance . . . owing. . . to Mapl el eaf,
[MLICQ, or any ot her Obligees, shall be first
reduced by any anmounts [in Agent's escrow
account] and then, to the extent Termn nated
Agent' s Bal ance remains, be. . . subtracted from
t he Fi el d Manager' s earned conmi ssi on bal ance.
Such Subordi nate Agent's Debit Bal ance may be
recovered fromt he Fi el d Manager by Mapl el eaf or
[MLICO . .. . by deducting the Subordinate
Agent' s Debi t Bal ance and ot her anounts ow ng by
such Subordi nat e Agent to obligeesfromearned
first-year conm ssions and renewal conmi Ssi ons
due or to becone due to the Field Manager.

C. To the extent that the earned conm ssi on
accounts of subordinate field Managers... reflect
a net debit, [MLICO or Mapleleaf. . . shall

retain sufficient comm ssi ons ot her-w se Payabl e
to Fi el d Manager to cover the sumof such debi t
bal ances.

(Enphasi s added. ) 4

Inadditionto these provisions for recovery of chargeback and
roll-upliabilities,® the MLICOand Mapl el eaf Agreenents further
outlinedthe conpanies' rights toindemificationfor | osses caused by

t he debtor or his downline agents. To secure these pron ses of

4This |l anguage is identical to that found in paragraph 7(C) of
t he Mapl el eaf Agreenment except for the substitution of each conpany's
name where appropriate.

The FANS Agreenent, |ike the MLICO and Mapl el eaf Agreenents,
provi ded for paynment of an agent's liability to FANS, including roll-
up liability, by the deduction of such anmpunts from comm ssions or
ot her noney "then or thereafter owed by FANS to Representative."

FANS Agreenent, Art. 3.4; see Art. 3.5(j).
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i ndemmi fication, the debtor assigned to the respective conpani es:

any comm ssi ons (and advances t hereon), other-
W se payabl e t o Agent by any I ndemi fied Party
whi ch does or nay owe Agent any conm ssions . .

Any I ndemmi fied Party may sati sfy a demand
for indemmity hereunder by (1) offsetting such
| ndemmi fi ed Loss agai nst any conmi ssions due
Agent or (2) notifyingthe Indemified Party by
whomconmm ssions . . . are payableto withhold
and of fset comm ssions it may t hen owe Agent and
pay over such amount wi thheldto such I ndemified
Party to satisfy such demand.

M LI COAgreenent, 1 3(D); Mapl el eaf Agreenent, § 3(C) (Enphasi s added).

C. Term nati on of Agreenents

Finally, the debtor's RVP, MLICO Mapleleaf, FANS and ALW
Agr eenent s each provi ded for term nati on of the agreenents by either
t he agent or the respective conpani es at any tinme, with or without
cause. In addition, the RVP Agreenent set forth "m ni numpersi stency
requi renment s" for the nunber of policy applications to be submtted and
renewed over a period of time and specifiedthat failure of the RVP or
hi s sal es hierarchy to conply with these standards woul d be grounds for
term nation of the Agreenment.!'® The M LI CO Agreenent |ikew se
enphasi zed t he i nport ance of the agent's conti nued servi ce, providing:
Agent agrees that any deferred portion of any
first-year comm ssions payable for services
perfornmed hereunder are payable in part as
conpensation for the continui ng servi ce provi ded
to the policyhol der by Agent and, therefore,
except (i) as may be applied to repay Advance

Comm ssions . . . or (ii) as may be otherw se
pavabl e to Agent after term nati on i n accordance

18The ALW Agreenent simlarly provided that Associates could set
m ni nrum st andards for "sales, persistency, and recruiting” and that
failure to conply with these standards woul d be a breach of the
Agreement which could result in its termnation. ALW Agreenent, ¢
9(A).
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wi th Comm ssi on Schedul es agreed upon fromti ne
totinme by [MLICO and [Associates] . . ., no
comm ssi ons or ot her conpensati on (i ncludingthe
deferred portion of first-year conm ssi ons or
renewal conmm ssi ons) shall be paidto or accrued
by Agent subsequent tothe term nation of this
Agr eenent .

M LI CO Agreenent, § 2(C) (enphasis added); see also Mapl el eaf
Agreenment, T 2(C).

1. Assunmption or Rejection of the Debtor's Contracts

Prelimnarily, the conpany def endants and t he debt or argue t hat t he
trustee can clai mno rights under the debtor's contracts because t he
contracts are executory and have beenrejected by thetrustee' s failure
to assune under 11 U.S.C. 8365(a). The trustee counters that the
agreements are not executory concerning the debtor's right toreceive
comi ssi ons payabl e on prepetition policies whichwere vestedinthe
debtor as of the date of filing.

It isuncontested that the trustee took no actionto assune the
debtor's contracts within 60 days of the order for relief sothat the
contracts nust be deened rej ected under 11 U. S. C. 8365(d)(1). Indeed,
because of the personal services nature of the contracts, the trustee
woul d be precl uded fromassum ng t he contracts, w thout the parties’
consent, soastobeentitledto comm ssions on policies submtted by
t he debtor postpetition. See U S.C. 8365(c)(1). By her conplaints,
however, the trustee nmakes no claimto comm ssions payable on
post petition policies; rather, she seeks only conm ssions resulting
fromprepetition subm ssions to whichthe debtor was entitled onthe
date of filing.

A debtor's claimto noney owed for prepetition services under a
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personal services contract i s an asset of the debtor's estate which
passes to the trustee, regardl ess of whether the trustee | ater assunes
or rejects the contract. Stated otherw se, the issue of assunption or
rej ection of such contracts relates only to those aspects of the
contracts which remain unfulfilled as of the date the petitionis

filed. Delightful Misic Ltd. v. Taylor, 913 F. 2d 102 (3rd Cir. 1990).

Wil e rejection of the debtor's contracts here constituted a breach of
the contracts as of the date i medi ately precedingthe filing of the
bankruptcy petition ( see 11 U. S. C. 8365(g)(1)), such rejection was not
equi val ent to resci ssion and does not require the undoi ng or reversal

of al ready executed portions of the contracts. |n re Executive

Technol ogy Data Services, 79 B.R 276 (Bankr. E.D. Mch. 1979).

Rat her, the executed portions of the contracts remain intact, and
property rights acquired under the contracts prior tofiling becane
property of the estate despite thetrustee' s rejection of unperforned
obl i gati ons of the contracts.

Conmmi ssi ons sought by the trustee in her setoff action (renewal
and first-year deferred comm ssions on prepetition policies) will be
paidtothe debt or postpetition as policyhol ders make their nonthly
prem umpaynents. However, the debtor's right tothese conm ssions, if
any, accrued when the policy applications were submtted prior to his
bankruptcy filing. Wilethe contracts contenpl ate that the debtor
wi Il provide continuing serviceto policyholderstogainentitlenent to
future comm ssi ons, the vesting provisionreliedupon by the trustee--
section 7(C) of the RVP Agreenent--is not conditioned on conti nui ng

servi ce but makes provision for paynment of vested comm ssions fol | ow ng
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term nation of the contracts. Thus, despite the conpanies' right to
term nate the contracts if the debtor fails to nmeet persistency goal s
and provi de conti nuing serviceto policyholders, the debtor's rights
under section 7(C) are not dependent on the contracts remainingin
force.

It was not necessary for the trustee to assune the debtor's
contracts in order to clai mthe conm ssions to which the debtor was
entitled onthe date of filing, and the Court, accordingly, rejects the
def endants' argunents to this effect.?

[11. Conmi ssi ons W thheld Postpetition

The conpany def endants and t he debt or contend t hat evenif the
trustee retained her right to the debtor's comm ssi ons under the
contracts, thisright islimtedto net conm ssions remaining after the
conpanies' liabilities are satisfied because of the conditional payment
nat ure of the contracts. The debtor joins inthis argunment but asserts
further that thetrustee's claimto so-called "vested" comm ssi ons
under the RVP Agreenent isillusory because of thelimtations inposed
by t hat agreenent and t he correspondi ng provi sions of the M LI COand
Mapl el eaf Agreenents.

It is axiomatic that the trustee, asserting the rights of the

debtor inthis case, stands i nthe shoes of the debtor andislinmted

YI'n addition to first-year deferred and renewal conmm ssions
cl ai med under the vesting provision of section 7(C), the trustee
seeks conm ssi ons payable on prepetition policies that were w thheld
as advance recoveries in the nine nonths foll ow ng bankruptcy. The
Court will address the trustee's claimto these conm ssions inits
di scussi on of the conpany defendants' right to wthhold comm ssions
under the contracts, infra.
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tothoserights that existedinthe debtor at the commencenent of his

bankruptcy case. See 11 U.S.C. 8541(a)(1); 4Collier on Bankruptcy, 1
541. 01, at 541-6 (15th ed. 1991). The debtor's rights are defi ned by
hi s contracts with the conpani es, and the trustee acquired these rights
subject to the conditions and obligations of the contracts.

A. Entitlenent to Conm ssions

I n her setoff conplaint, thetrustee seeks torecover both first-
year deferred and renewal conm ssi ons, whi ch she cl ai ns as vest ed under
t he RVP Agreenent, and conm ssi ons on prepetition policies wthheld as
advance recoveries inthe first nine nonths fol |l owi ng bankruptcy, which
wer e not vested. Wthregardtothese latter comm ssions, the trustee
f ocuses on contract | anguage t hat characteri zes anmounts advanced to an
agent as "l oans" and provi des for repaynent of the agent's i ndebt edness
out of future conm ssions. The trustee argues that the debtor's
arrangement with the conpani es was t ant anount to accounts recei vabl e
fi nanci ng, whereby t he conpani es nade | oans to t he debtor inthe form
of advance comm ssi ons and secured these | oans with the debtor's future
conm ssi ons. The trustee contends that the conpany def endants were
required to file financing statenments to perfect their security
interests and that, having failed to do so, these def endants have no
greater claimto the debtor's conm ssions than other unsecured
creditors of the debtor.

The trustee's position, while novel, is contrary to both the
| anguage of the debtor's contracts and the rul e that the trustee takes
a debtor'srights as they exi st uponfiling subject toall conditions

and limtations. The debtor's entitlenent to conmm ssions is defined by
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t he M LI COand Mapl el eaf Agreenents, whi ch provi de general ly that the
conpani es may recover anounts owed by t he debt or (i ncl udi ng advances,
char gebacks, and roll-ups) fromearned comm ssions (comm ssions
generated as prem uns are pai d) before the debtor hinself becones
entitledto comm ssion paynents. Specifically, paragraph 4(A) provides
for recovery of advances, nade t o an agent upon subm ssi on of a poli cy,
out of the first nine nonths prem umpaynents onthat policy. Wile
characterized as a "loan," the advances are actually advance
conpensati on or prepaynents on conm ssions that will be generated from
t he policy. The agent, havi ng al ready recei ved conm ssi ons on t he
policy, is not entitled to further comm ssions until the advance
conmm ssion is repaid in full.

The M LI COand Mapl el eaf contracts contai n no | anguage gi vi ng t he
debtor aright to, or interest in, the first ni ne nonths comm ssion
payments on a policy. Rather, paragraph 4(A) specifies that such
anounts are to be appli ed by t he conpani es to repay advances. Because
t he debtor had no property right or entitlenent to such comm ssi ons, he
was unable to grant the conpanies a security interest in the
comm ssi ons, and the trustee's anal ogy to accounts recei vabl e fi nanci ng
breaks down. The conpani es, by their contracts, retainedtheright to
conm ssions accruing during the first nine nonths of apolicy, andthis
ri ght cannot be characterized as a "security interest” requiring

perfection under the UCC. Seelnre Sherman, 627 F. 2d 594 (2d Cir.

1980): i nsurance conpany' s right to retai n conm ssi ons ot herw se due

to the bankrupt agai nst noney advanced by the conpany was not a
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security interest inacontract right.'® Sincethe debtor had no right
t o conm ssi ons on prepetition policiesthat were wi thheld as advance
recoveries inthe nine nonths foll ow ng bankruptcy, the trustee cannot
recover these conmm ssions. The Court, accordingly, deniestherelief
sought by the trustee's setoff conplaint as to such comm ssions.

The trustee's further claimto first-year deferred and r enewal
comm ssions on prepetition policiesis based onthe vesting provision
of section 7(C) of the debtor's RVP Agreenent. This section provides
for vesting as to first-year deferred comm ssions and renewal
conm ssi ons earned on policies submtted prior toterm nation of the
agreenment, but specifically limts this vesting right to those
conm ssions "to whichthe RVP[debtor] isotherwiseentitled." As set
forth in sections 7(A) and (B) i nmedi ately precedi ng the vesting
provi si on, conm ssions are paidonly by MLICOand Mapl el eaf pursuant
tothe RVP's contracts with those conpani es. The debtor's right to
vest ed conmmi ssions i s thus qualified by the provisions of the MLICO
and Mapl el eaf Agreenments, which define and limt the debtor's
entitlement to conm ssions.

As not ed above, paragraph 4 of the M LI COand Mapl el eaf Agreenents

al |l ows t he conpani es t o recover anounts owed by t he debt or - - whet her

8The Sherman court, discussing another issue in the case, noted
the |l ongstanding rule that, in the absence of a specific agreenent to
the contrary, a conm ssion sal esman who receives advances on account
of anticipated comm ssions is not personally liable for repaynent of
t he advances. |In the present case, the characterization of the
debtor's advances as "l oans" constitutes such an agreenent, making
the debtor personally liable for any shortfall.
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advance, chargeback or roll-upliabilities--out of earned conm ssions
bef ore t he debt or becones entitledto comm ssion paynents. Paragraph
4(B) specifically provides for recovery of chargebacks--on policies
t hat do not "pay out” frompolicyhol der prem uns--by the of fsetting of
comm ssi ons earned on ot her policies. Paragraph 9 of the MLICO
Agreement further all ows t he conpani es to reduce earned and r enewal
comm ssi ons t hat woul d ot herwi se be paidto an RVPto cover the RVP' s
roll-upliability resultingfromactions of his downline agents. These
provisions, inadditiontothe indemification provisions of the MLICO
and Mapl el eaf Agreenments, showconcl usi vely that t he debt or has no
entitlement to comm ssions fromthe conpany def endants unl ess and unti |
hisliabilitiestothemare satisfied. Under the "otherw seentitled"
| anguage of section 7(C, then, the debtor's right to vesting of earned
and renewal comm ssions applies only to conm ssions that accrue
following satisfaction of these liabilities.

The trustee essentially ignores this caveat to the debtor's
vesting rights, arguing that the debtor--andthus the trustee--is
"entitled" to all comm ssions generated on prepetition policies
subsequent to the debtor's filingwthout regardfor theliabilities
i nposed by t he contracts. However, the trustee, |ikethe debtor, is
bound by t he conditions of the contracts limtingthe debtor's right to
vest ed comm ssions. The M LI COand Mapl el eaf Agreenents, setting forth
entitlenent to conm ssions, repeatedly condition the paynent of
comm ssions on sati sfaction of the debtor'sliabilities. See MLICO
Agreenent,  4(H) (conm ssions are "subject to" and may "be reduced" to

repay agent's debit bal ance); 1 9(A) (RVP' s debit bal ance may "be
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recovered” by MLICO"by deducting” such i ndebt edness fromear ned
comm ssions); 19(C) (MLICO"shall retain" comm ssions ot herw se
payabl e to RVP to cover debit bal ance); 1 3(D) (indemified party may
"offset" indemified| oss agai nst any comm ssi ons due agent). The
debtor, therefore, is not vested astofirst-year deferred and renewal
comm ssi ons on prepetition policies follow ng bankruptcy until he
becones entitled tothemupon sati sfacti on of his indebtedness tothe
conpani es.

The Court finds no nerit in the trustee's argunent that the
conpani es' wi t hhol di ng of conm ssi ons constituted an i nproper setoff
under 11 U. S.C. 8553 because the "debts" offset (the debtor's
prepetitionobligationtothe conpani es and t he conpani es' obligation
t o pay comm ssi ons as t hey becane ear ned fol | owi ng bankrupt cy) were not
mut ual debts. Since, under the contracts, the debtor's right to
conm ssions did not arise until hisindebtedness tothe conpani es had
been satisfied, the conpani es had no obligation to the debtor for
payment of commi ssions so long as he had an outstandingliabilityto
them Consequently, the conpani es' withhol di ng of comm ssi ons pur suant
totheir contracts with the debtor didnot constitute the offsetting of
prepetition obligations against postpetition debts.

The Court additionally rejects thetrustee's assertionthat the

conpani es wer e requi red, under the reasoni ng of Conti nental American

Life lnsurance Go. v. GQiffin, 251 Ga. 412, 306 S. E. 2d 285 (1983), to
filefinancing statements to perfect their so-called contractual right
of setoff inorder to prevail agai nst the trustee as hypothetical |ien

creditor. See 11 U S.C. 8544. The Giffin court, inapriority
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di spute between athird party creditor holding aperfected security
interest i n comm ssions that had been retai ned by t he debtor's enpl oyer
(an i nsurance conpany) to offset the debtor's obligations to the
conpany, rul ed t hat the enpl oyer's cl ai mof setoff, whi ch had not been
perfected by filing under the UCC, was subordinatetothethird party
creditor's perfected security interest.

TheGiffinopiniondoes not set forth the contract provisions
governing the debtor's entitl ement to conm ssions or the conpany's
ri ght of setoff, and it is unclear whether the debtor's right to
conm ssi ons was condi tioned on paynment of his obligations to the
conpany as in this case. As di scussed above, the conpanies’
relati onship to the debtor here was not that of a creditor hol di ng
security for adebt. Tothe extent, however, that Giffin hol ds t hat
an i nsurance conpany nust fil e under the UCCin order to preserveits
contractual right torecover advances nadetoits agentsvis avislien
creditors such as atrustee i n bankruptcy, the Court di sagrees. See

al so First Nati onal Bank of Fayettevill e v. Massachusetts General Life

| nsurance Co., 296 Ark. 28, 752 SSW 2d 1 (1988). Courts have

uni formy held, al beit under various | egal theories, that when a
debtor's right to conmm ssions under an agency contract with an
i nsurance conpany i s subject tosatisfactionof hisliabilitiestothe

conpany, the bankruptcy trustee's right tocomi ssionsis|ikew se

l[imted. See, generally, Inre Sherman, 627 F.2d 594 (2d Cir. 1980);
Wleyv. Public lnvestors Lifelnsurance Co., 498 F. 2d 101 (5th Cir.

1974); Mutual Trust Life I nsurance Co. v. Wenyss, 309 F. Supp. 1221 (D

Me. 1970); Anerican Fam |y Life Assurance Co. v. Parker, 9 B.R 447
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(Bankr. M D. Ga. 1981). The Court finds, therefore, that the conpany
def endants have a superior right to conm ssions generated on the
debtor's prepetition policiestothe extent necessary to satisfythe
debtor's liabilities, and these rights are not defeated by the
trustee's strong arm powers under 11 U S.C. 8544,

At hearing on their summry judgment notion, the conpany
def endant s enphasi zed t he ongoi ng nature of the rel ati onshi p bet ween
t he debtor and t he conpani es and asserted that, before the trustee
woul d be entitledto any comm ssions on prepetition policies, they were
entitledtorecover not only anmounts owing to themas of the date of
t he debtor's bankruptcy filing but al soliabilities accruing sincethat
time. It is fundanental that the filing of a Chapter 7 bankruptcy
petition"draws a line" defining boththe debtor's obligations that nay
be di scharged i n bankrupt cy and t he debtor's property that i s subject
todistributiontocreditors. See 11 U S.C. 88727(b), 541. Sincethis
determ nation nust be made as of the date of filing, prepetition
property cannot be used t o pay postpetition debts. Thus, comm ssions
generated on the debtor's prepetition policies are subject toreduction
onlytothe extent of liabilities existingat petition date and not
liabilities that accrued under the contracts as a result of the
debtor's postpetition activities.

It isundeterm ned at this point the extent to whichthe debtor's
roll-upliability of approxi mately $422, 000 owi ng t o Associ ates on t he
date of filingwill be reduced by first-year deferred and renewal
conm ssi ons that have been or will be paid on prepetition policies.

If, infact, comm ssions onthese policies areinsufficient tosatisfy
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this liability, the remai nder of the indebtedness owing to the
conpani es wi I | be di scharged in the debtor's bankruptcy proceedi ng j ust

as any ot her prepetitiondebt.?® |f, onthe other hand, the debtor's

prepetitionliability is conpletely repaid by such comm ssions, then
any subsequent |y accrui ng comm ssi ons nmust be paid over tothe trustee
as property of the estate tothe extent the debtor was entitledtothem
at the time of filing his bankruptcy petition.

B. Vesting Right

The debt or argues that, evenif there are sufficient deferred and
renewal commi ssions on prepetitionpoliciestosatisfyhisliabilityto
t he conpani es, hisright toany remai ni ng comm ssions is superior to
t hat cl ai med by the trustee under the vesting provision of section
7(C). The debtor observes that only MLICO and Mapl el eaf pay
conmi ssions to the debtor and t hat Associ ates has no responsibility for
payment of conm ssions. Since neither the MLICO or Mapl el eaf
Agreenent s provi de for vesting of comm ssions, the debtor asserts that
any right tovesting provi ded by t he RVP Agreenent with Associates i s
il lusory because t he debtor coul d not sue Associ ates to get paynent of
vested conm ssi ons.

Despite the somewhat circuitous procedure set forth by the
agreenments for payment of vested comm ssions, the Court finds that
vestingis abona fideright under the R/P Agreenent that is subject to

enf orcement by the debtor and t hus the trustee. Wil e comm ssions are

\Whi | e the conpani es, under this scenario, would be unsecured
creditors in the debtor's bankruptcy proceeding, they have filed no
proof of claimand will be precluded fromsharing in the assets of
the estate, if any. See 11 U.S.C 88726(a), 501.

27



pai d only by M LI COand Mapl el eaf as the servicer for policies sold by-
t he i ndi vi dual agents, Associ at es--as general agent--playsarolein
setting conm ssi on schedul es det erm ni ng t he anount of such paynent .
See M LI COAgreenent, 2 (C. As aninducenent to greater persistency
and recruiting of downline agents, Associ ates grants the privil ege of
vesting to higher | evel agents such as RVP s and SV S. The M LI COand
Mapl el eaf Agreenents do not t hensel ves provi de for vesting; however,
t hey recogni ze t hat comm ssi ons may be vest ed by Associ at es and provi de
for payment of such conm ssions at Associ ates' request. See M LI COand
Mapl el eaf Agreenent preanble, | 22.

The debt or points to the begi nni ng phrase of section7(C)--"[t]o
the extent that MLICO... foll ows (Associates'] request to pay RVPin
accordance with thi s subsecti on"--as evi dence of the tenuous nature of
the RVP' s vesting right. This |anguage, rather thanlimtingthe RV s
ri ght tovesting, merely descri bes t he procedur e whereby Associ at es
makes the determ nation concerning vesting and conveys this
determ nationto MLICOor Mpl el eaf to nake t he actual paynent. There
i s noindicationthat vested conm ssions woul d not be pai d pursuant to
Associ ates' request or that vestingis discretionary with M LI COand
Mapl el eaf .

Vesting under section 7(C) gives the debtor standing to nake a
claimfor first-year deferred and renewal conm ssions foll ow ng
term nation of his contracts with the conpanies. |If, in fact,
Associ at es di d not act to secure t he paynment of vested conm ssions from
M LI CO and Mapl el eaf, t he debt or woul d have the ri ght under t he RVP

Agreenent to require Associ ates to nake t he appropri ate request. The
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Court, therefore, rejects the debtor's argunent and fi nds that the
trustee has a valid claimto vested conm ssions under section 7(C).

The debt or nakes the further argunent that the personal service
requi rements of his contracts wi th Associ ates and M LI COprecl ude t he
i ncl usi on of vested comi ssi ons as property of the estate. Section
541(a) (6) of the Code excepts fromthe debtor's estate any proceeds or
profits fromestate property that "are earni ngs fromservi ces perforned
by an i ndi vi dual debtor after the cormencenent of the case.” 11 U.S. C
8541(a)(6). The debtor concedes that his contract rights are property
of the estate but mai ntains that earnings fromthese contracts are
excl uded because t hey are dependent on t he performance of personal
servi ces.

The debtor notes that policies soldby himare for terminsurance
and asserts that it i s necessary to conti nue servicing accounts after
theinitial salenot only to ensurethat the conpani es get paidinfull
for all twelve nonths of a policy but also to gain renewals of the
pol i cies upon expiration of the year'sterm The debtor has further
responsibilities as an RVPto supervi se his downline agents so t hat
they will continuetosolicit and secure the paynent and r enewal of
termpolicies. since any of his contracts with the conpani es can be
terminatedif he fails to neet these service requirenents, the debtor
contends that his right to paynment under the contracts depends onthe
contracts remaining in force and thus on his continued service to
pol i cyhol ders postpetition. The debtor concludes that thereis no
truly vestedright to conm ssions under the contracts and that first-

year deferred and renewal conmm ssions that accrue subsequent to

29



bankrupt cy on prepetition policies nust be paidto himas postpetition
ear ni ngs.

The Court takes i ssue with the prem se of the debtor's argunent - -
that his right to paynent under the contracts is dependent on his
conti nued personal service. Section 7(C) expressly provides for the
payment of vested comm ssions followi ngterm nation of the contracts.
| ndeed, section 10 of the RVP contract provides for the paynment of
vest ed conm ssi ons upon an RVP's death, at which time no further
personal serviceis possible. Evenif the debtor's contracts were
termnated for failureto meet the personal service requirenents of the
contracts, the debtor woul d neverthel ess retain his right to paynent of
vested commi ssions on policies sold prior to term nation.

The debtor in his argunment fails to make a di stinction between
"term nation" of the contracts for i nadequat e servi ce to policy-hol ders
and "di vestment” of all rights under section 7(C) because of an act
prohi bited by the contracts. Subsections (2) and (3) of that section
specifically provide for divestnent of the debtor's right to
comm ssions for violationof certain contract provisions--concerni ng
nonconpetition, unaut hori zed use of tradenane, i ndemi ficati on, and
proprietary rights--or for acts by the RVPthat cause harmor fi nanci al
| oss to Associ ates. These "di vesting events", however, consi st of
affirmative acts and do not result fromthe debtor's failureto neet
contract requirements for service to policyhol ders and supervi si on of
downl i ne agents. The Court thus finds no nmerit in the debtor's
contention that comm ssions vested under section 7 (C) are dependent on

his continued personal service so as to be payable to him as
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postpetition earnings.

Whi l e the debtor is undoubtedly correct that only conti nued
servicew || bringfull value to prepetition accounts, it does not
foll owthat the owners of policies witten prior to bankruptcy woul d
stop paying premuns or fail torenewif the debtor or his agents no
| onger called on them The trustee does not request, and t he Court
coul d not require, that the debtor performpostpetition servicesto
gai n t he gr eat est possi bl e payout and renewal of prepetition policies
and so enhance t he val ue of the debtor's property interest in vested
conm ssions. Rather, the trustee seeks only those first-year deferred
and renewal conm ssions that continue to be paid on prepetition
pol i ci es subsequent to bankruptcy. Because t he debtor need not perform
further service for such conm ssions to be paid and because the
debtor's right tothemaccrued prior to bankruptcy, paynent of these
conm ssions tothetrustee for the benefit of creditors will not inpair
the debtor's fresh start foll owi ng bankruptcy, and the trustee i s
entitledtothese comm ssions as property of the debtor's bankruptcy
est at e.

The debtor cites the case of Inre Kervin, 19 B.R 190 (Bankr.

S.D. Ala. 1982), as showi ng that paynent of vested comm ssions is
dependent on t he perfornmance of personal services after bankruptcy.
Kervin, however, is distinguishableonits facts. The contract in
Kervin al |l owed for the paynent of a "service fee" on renewal prem uns
paid by insureds if, infact, the agent had produced a requi red anount
of new business in the precedi ng nonth. The contract contained a

further caveat that "conpensati on under the contract . . . was to be
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pai d only whi |l e t he agent was actively produci ng and servi ci ng busi ness
t hereunder."” 19 B.R at 192. The court found that the debtor's
right torenewal prem uns was contingent on his generation of new
busi ness and hi s provi di ng policyhol der service and rul ed t hat t he
debtor' s conm ssi ons on renewal s whi ch accrued after bankruptcy were
excluded from property of the estate under 8541(a)(6).

The debtor's contracts here, by contrast, provide for vesting of
conm ssi ons subj ect only to di vest nent upon t he occurrence of certain

"di vesting events." Rather than requiring further action by the debtor,
his contracts require nerely that he refrain fromconmtting acts
specifiedinsection7(C)(2) that woul d cause hi mto be di vested of his
ri ght tocomm ssions. Wilethe debtor's M LICOand ALWAgreenents
stress the i nportance of continuing service to policyhol ders and
i ndi cate that comm ssions will not be paid after term nation, they
recogni ze an exceptiontothisruleinthe case of comm ssions vested
by Associ at es under t he RVP Agreenent. M LI CO Agr eenent preanble, I
22; ALWAgreenment, | 15; see also MLICO Agreenent, 1 2 (C) . The
debtor's contracts, then, differ fromtheKervin contract inthat the
debtor hereis entitledto comm ssions on prepetition policiestothe
extent that policyhol ders conti nue to make prem umpaynents--not tothe
extent that he generates new business foll owi ng bankruptcy.
There is no allegation that the debtor has conmtted any act
resultingindivestnment as to comm ssions on policiessoldpriorto
bankruptcy. If, infact, such divesting act occurs, the trustee woul d

beentitledto first-year deferred and renewal conmm ssi ons accr ui ng

fromthe time of filing until the date of divestnent. Thi s
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pr esupposes, of course, that the debtor'sliability tothe conpanies
that existed at petition date has been first satisfied out of
conm ssi ons payabl e on prepetition policies.

Wthregardtothe trustee's conplaints concerning comm ssi ons
wi t hhel d by t he conpani es postpetition, the Court findsinfavor of the
conpani es and agai nst the trustee on both the setoff and decl aratory
j udgment conpl ai nts (Adversary Nos. 90-0043, 90-0045). The Court
further finds for the trustee and agai nst the debtor on the decl aratory
j udgnment conpl ai nt (Adversary NO. 90-0045). As there are no genui ne
i ssues of material fact concerningthe parties' liability onthese
conpl aints, the Court grants t he conpani es' notion for sunmary j udgnent
inbothactions, with the caveat that the conpani es nmust pay tothe
trustee any conm ssi ons that they have retai ned i n excess of the anmount
of the debtor's liability existing onthe date of bankruptcy. The
Court further grants the trustee's notion for sunmary judgment inthe
decl aratory judgnment actionwith regardto the debtor and deni es t he
debtor's nmotion for summary judgnent.

| V. Conmmi ssions Wthheld Prepetition

The trustee by her preference acti on seeks to recover conmm ssi ons
t hat were payabl e to t he debt or during t he 90 days prior to bankruptcy
whi ch t he conpani es withhel dto apply to | osses creat ed by t he debt or
or hi s downli ne agents. The debtor was | i abl e under the contracts for
t hese | osses and was entitled to no comm ssi ons--whet her advance,
first-year deferred or renewal conm ssions--until thisliability was
paidin full. Since the debtor had no entitlenment to conm ssions

during this prepetition period during which he had a conti nui ng
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liability tothe conpani es, the conpani es’ wi thhol di ng of conmm ssi ons
di d not constitute a"transfer" of the debtor's property that coul d be
recovered by the trustee as a preference under 11 U. S.C. 8547. As
di scussed above, the conpani es' status under the debtor’'s contracts was
not that of a creditor holding security for a debt, and t he conpani es
were not required to file under the UCCin order to protect their
superior claimto these comm ssions.

The Court, accordingly, finds for the conpani es and agai nst the
trustee on her preference conpl ai nt (Adversary 90-0044). There being
no i ssue of material fact, the Court grants the conpani es' noti on for
sunmary judgnment as to this action.

I n accordance with the Court's findings herein, the conpany
def endants are directed, within 30 days, tofilew th the Court an
accounting of (1) the anmount of conm ssions on prepetition policies of
t he debt or and hi s downl i ne hi erarchy t hat have been wi t hhel d by t he
conpani es postpetition; (2) the anount of the debtor'sliabilitytothe
conpani es t hat exi sted on t he dat e of bankruptcy; and (3) the anount,
i f any, of conmi ssions attributableto prepetitionpoliciesthat have
been paid to the debtor postpetition. To the extent that the
compani es, accounting shows t hat conmi ssi ons on prepetition policies
have been wi t hhel d by t he conpani es i n excess of the debtor's liability
exi sting on the date of filing or have been paidto the debtor, the
trustee shall take such appropriate action as may be necessary to

recover these anounts.
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/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: June 19, 1991
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